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ORDER

11 Held: Circuit court’s sentence of 14 years imposed on remand was not an abuse of
discretion.

12  This case comes before us following a remand for resentencing. Defendant, Danny Sandlin,
appeals the order of the circuit court of Lawrence County resentencing defendant to 14 years’
imprisonment in the Illinois Department of Corrections (IDOC). Defendant argues on appeal that
the circuit court violated section 5-5-4(a) of the Unified Code of Corrections (Code) (730 ILCS
5/5-5-4(a) (West 2020)) and abused its discretion by imposing a greater sentence on remand when,
after this court vacated defendant’s Class X conviction and sentence for attempted first degree
murder, the circuit court reinstated the Class 1 conviction for aggravated discharge of a firearm

and resentenced defendant to a greater sentence. For the following reasons, we affirm.



13 I. Background

T4  On July 27, 2023, we issued an order affirming the circuit court’s denial of defendant’s
motion to reconsider sentence. On August 16, 2023, defendant filed a petition for rehearing. After
consideration of the arguments raised, we now deny the petition for rehearing and issue this
modified order. For the reasons stated in this order, we again affirm the circuit court’s order.

5  This court previously described in detail the underlying facts of this case in People v.
Sandlin, 2021 IL App (5th) 190120-U. Therefore, we set forth only those facts necessary for our
review of the resentencing issue. We will recite additional facts in the analysis section as needed
to address defendant’s specific arguments.

16 On May 16, 2017, Lawrence County police arrested defendant following an armed standoff
with law enforcement at his home, wherein defendant discharged a firearm in the direction of a
tractor, driven by Jarrod Banks, and committed a domestic battery against his wife, Darlene
Sandlin. Following a jury trial on November 13, 2017, and November 14, 2017, a jury found
defendant guilty of attempted first degree murder (720 ILCS 5/8-4 (West 2016)), aggravated
discharge of a firearm (id. 8 24-1.2(a)(2)), aggravated domestic battery (id. § 12-3.3(a)), and
unlawful possession of a weapon by a felon (id. § 24-1.1(a)). The jury also determined that the
State proved defendant personally discharged a firearm during the attempted first degree murder.
17  The circuit court subsequently sentenced defendant to 32 years’ imprisonment in IDOC,
which comprised of 12 years for attempted first degree murder, plus a mandatory 20-year firearm

enhancement, pursuant to section 8-4(c)(1)(C) of the Criminal Code of 2012 (id. § 8-4(c)(1)(C)).



The court did not impose a sentence on the aggravated discharge of a firearm conviction because
the offense involved the “same act” as the offense of attempted first degree murder.!

18 On direct appeal, this court, inter alia, reversed defendant’s conviction of attempted first
degree murder. Sandlin, 2021 IL App (5th) 190120-U, {1 54. In so ruling, we determined that
defendant’s attempted first degree murder conviction violated his right to a speedy trial, as well as
compulsory joinder principles, where the State filed an amended information more than five
months after filing the original complaint and only one week before defendant’s jury trial. Id. { 42.
Additionally, we concluded that defendant was denied effective assistance of counsel, where
defense counsel failed to raise a timely motion to dismiss based on speedy-trial grounds. Id.  43.
Accordingly, we remanded defendant’s cause to the circuit court for resentencing on the reinstated
aggravated discharge of a firearm conviction. Id. | 54.

19 On April 11, 2022, the circuit court held a resentencing hearing and complied with this
court’s order on remand. At the hearing, the State requested that the court consider the recently
filed March 17, 2022, presentencing investigation (PSI) report, and all arguments and facts
presented to the court during defendant’s trial in November 2017. Next, defendant requested that
the court grant a continuance for additional time to contact his sister, who “may like to say
something” on defendant’s behalf, although defendant was “not 100 percent if she would.”
Defense counsel informed the court that he called defendant’s sister once before the hearing, but
counsel did not speak with her. The State informed the court that it was ready to proceed with

defendant’s resentencing hearing, at which time the court decided to proceed.

Although not issues before this court on appeal, we also note that the circuit court sentenced
defendant to seven years’ imprisonment for aggravated domestic battery and five years’ imprisonment for
unlawful possession of a weapon by a felon.
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10 Next, the State asked the circuit court to consider several aggravating factors, including
defendant’s history of criminality, as outlined in the PSI report, and the court’s need to impose a
sentence to deter others from committing the same or similar offense. Additionally, the State
highlighted defendant’s lack of ownership and responsibility for his actions. Specifically, the State
referenced the PSI report in which defendant indicated his belief that the State and his defense
counsel hid evidence to convict him. Finally, the State provided a recitation of the facts and
requested that the court sentence defendant to the maximum sentence of 15 years’ imprisonment.
11 The defense subsequently presented the circuit court with factors in mitigation. First,
defense counsel argued that defendant, a man with limited education and a history of substance
abuse, “was not himself at the time” of the crime, given defendant was under the influence at the
time of the crime. Defense counsel asserted that defendant, a married man with a loving family,
led a law-abiding life for a substantial period of time before the commission of the present crime.
Defense counsel noted that an important factor in mitigation was that defendant had “never been
sentenced to the Department of Corrections before prior to this instance.” In consideration of
defendant’s age, maturity, substantial period of sobriety while incarcerated, and defense counsel’s
belief that defendant “can comply with the terms of the Court, comply with the rules of society,”
defense counsel requested the court sentence defendant to six years’ imprisonment.

112 Following arguments, the circuit court resentenced defendant to 14 years’ imprisonment in
IDOC on the aggravated discharge of a firearm conviction with credit for time served. The court
indicated that it considered the factors in mitigation; however, the court “[did] not find any factors
in mitigation applied.” With regard to the factors in aggravation, the court noted that defendant
had a substantial history of prior criminal activity, as demonstrated by the PSI report, and the court

found it necessary to impose a sentence to deter others from committing the same crime.



Specifically, the court indicated that defendant had a number of felony charges that were important
to consider in resentencing defendant. In addition, the court initially considered that defendant’s
conduct threatened serious harm as a factor in aggravation. However, before sentencing defendant,
the court “acknowledge[d] that that particular factor is not applicable.”

13  On April 20, 2022, defendant filed a motion to reconsider sentence. Defendant argued that
the circuit court’s resentencing order on the aggravated discharge of a firearm conviction was
excessive, where the court failed to consider any factors in mitigation, including defendant’s past
criminal history, mental history, family situation, economic status, education, occupation, or
personal habits. Following argument from the parties at the hearing on defendant’s motion to
reconsider sentence on April 20, 2022, the court denied defendant’s motion. Defendant filed a
timely notice of appeal.

114 [I. Analysis

115 On appeal, defendant argues that the circuit court violated section 5-5-4(a) of the Code and
abused its discretion by imposing a harsher sentence on remand. We cannot agree with defendant.
116 A. Violation of Section 5-5-4(a) of the Code

117 Defendant first argues that the circuit court violated section 5-5-4(a) of the Code by
imposing a harsher sentence on remand. Although not raised by either party on appeal, we note
that defendant raises this issue for the first time on appeal. Thus, this issue would ordinarily be
forfeited for our review; however, by failing to timely argue that defendant forfeited this issue, the
State waives the issue of forfeiture. People v. Reed, 2016 IL App (1st) 140498, 11 6, 13. We
therefore address defendant’s claim.

118 Section 5-5-4(a) of the Code governs resentencing on remand, prohibiting a court from

imposing a greater sentence for an offense on remand. It provides as follows:



“Where a conviction or sentence has been set aside on direct review or on collateral attack,
the court shall not impose a new sentence for the same offense or for a different offense
based on the same conduct which is more severe than the prior sentence less the portion of
the prior sentence previously satisfied unless the more severe sentence is based upon
conduct on the part of the defendant occurring after the original sentencing.” 730 ILCS
5/5-5-4(a) (West 2020).
119 The “purpose of section 5-5-4 of the Code is to ensure the due process rights set forth in
[North Carolina v.] Pearce by preventing vindictiveness in resentencing a defendant for having
exercised his appeal rights or his right to file a post-judgment motion.” People v. Woolsey, 278 llI.
App. 3d 708, 710 (1996) (citing People v. Williams, 259 I1l. App. 3d 660, 662 (1994); see also
North Carolina v. Pearce, 395 U.S. 711, 724-25 (1969)). Because the question presented is one of
law, we review de novo. Woods v. Cole, 181 Ill. 2d 512, 516 (1998).
120 The circuit court originally sentenced defendant to 32 years’ imprisonment for attempted
first degree murder, which consisted of a single sentence of 12 years’ imprisonment for attempted
first degree murder with a mandatory 20-year firearm enhancement for personally discharging a
firearm during the commission of the attempted first degree murder. With reliance on People v.
Kilpatrick, 167 Ill. 2d 439 (1995), defendant argues that the court violated section 5-5-4(a) of the
Code by imposing a harsher sentence on remand for a Class 1 felony, aggravated discharge of a
firearm, than a Class X felony, attempted first degree murder, “to make up for the fact that this
court vacated the sentence enhancement.” We find defendant’s reliance on Kilpatrick misplaced.
121 In Kilpatrick (id. at 441), the circuit court originally sentenced defendant to consecutive
sentences of six years and nine years for home invasion and attempted murder, respectively. The

defendant filed a motion to reconsider, arguing that the court’s imposition of consecutive sentences



was unwarranted. Id. The court subsequently granted the defendant’s motion, vacated defendant’s
consecutive sentences, and resentenced him to a single, 15-year sentence on both offenses. Id. On
review, our supreme court determined that the circuit court “impermissibly increased the sentences
for defendant’s two convictions, from six and nine years for each offense, to 15 years’
incarceration,” in violation of section 5-8-1(c) of the Code (730 ILCS 5/5-8-1(c) (West 2008)),
which prohibited an increase in sentencing following a motion to reduce. Id. at 447. As such, our
supreme court emphasized the well-settled rule that consecutive sentences are not treated as a
single sentence and that section 5-8-1(c) of the Code prohibits a sentencing increase once a
consecutive sentence has been imposed. Id. at 446-47; see People v. Harris, 366 1. App. 3d 1161,
1165 (2006) (“Although consecutive, defendant’s two sentences must be viewed individually in
determining whether a sentence has been increased [upon resentencing] in violation of section 5-
5-4 of the Unified Code.”). Thus, our supreme court determined that a court could not increase a
defendant’s single sentence on review to make up for the lack of consecutive sentencing on
resentencing, even if the defendant’s total number of years in prison remained the same. Kilpatrick,
167 1ll. 2d at 447.

122  With reliance on Kilpatrick, defendant ultimately attempts to argue that his 32-year
sentence was a consecutive sentence of 12 years for the underlying offense and 20 years for the
firearm enhancement. Thus, defendant essentially argues that, because his sentence was vacated,
the court should not have increased the underlying sentence of 12 years to make up for the vacation
of the 20-year enhancement. In doing so, he contends that his sentence on remand is more severe
than his original sentence. We cannot agree.

123 Here, unlike Kilpatrick, the circuit court’s original sentence consisted of a single sentence

for 32 years for attempted first degree murder, which included a mandatory 20-year firearm



enhancement. Dissimilar to the Kilpatrick court, the court in the instant case did not impose an
aggregate sentence, which would require each component analyzed as a single sentence, for
purposes of evaluating compliance with section 5-5-4(a) of the Code. See People v. Barnes, 364
I1l. App. 3d 888, 897 (2006) (appellate court recognized circuit court’s original sentence
constituted a single sentence, not reducible to component parts, where “neither the language of the
[enhancement] statute nor the trial court’s ultimate pronouncement of sentence suggests that the
penalty imposed for attempted murder consisted of distinct, independent prison terms rather than
a single 25-year sentence”). Instead, we find that the court’s original sentence, here, constituted a
single sentence that was not reducible to component parts that would require this court to analyze
the underlying offense and statutory engagement as discrete sentences. See id. (an original
sentence within statutory limits that is increased by an enhancement will result in a single sentence
and not “distinct, independent prison terms”).

124 Defendant’s original sentence was a 32-year sentence based on a single count. After this
court vacated that sentence, defendant received a 14-year sentence on a single count of the merged
offense of aggravated discharge of a firearm. This sentence was within the statutory range of 4 to
15 years for aggravated discharge of a firearm, with no applicable statutory enhancement. See 720
ILCS 5/24-1.2(a)(2) (West 2016). Accordingly, we cannot conclude that the circuit court’s
resentencing order violated section 5-5-4(a) of the Code, where the court ultimately imposed a less
severe sentence on remand from 32 years to 14 years.

25 B. Abuse of Discretion

126  Next, defendant argues that the circuit court abused its discretion by imposing a greater
sentence on remand. Specifically, defendant asserts that the court acted unreasonably when it

increased defendant’s sentence from 12 years on the vacated attempted first degree murder



conviction to 14 years on the reinstated aggravated discharge of a firearm conviction. He maintains
that the court’s decision was unreasonable, where the State failed to present any new evidence in
aggravation that would properly form a basis for the increase in sentence on a lesser offense, and
the trial judge denied defendant’s request for a continuance to present additional mitigation
evidence. Defendant requests that this court vacate his sentence and remand for a new sentencing
hearing before a new judge or, in the alternative, reduce his sentence to 12 years or less. After a
detailed review of the record, we disagree with defendant.

127  The Illinois Constitution requires that all penalties be determined both according to the
seriousness of the offenses and with the objective of restoring the offender to useful citizenship.
[1l. Const. 1970, art. I, § 11; People v. Center, 198 I1l. App. 3d 1025, 1032-33 (1990). The circuit
court has broad discretionary powers in imposing a sentence. People v. Stacey, 193 Ill. 2d 203,
209 (2000). This is the case because the trial judge is in a much better position than an appellate
court to fashion an appropriate sentence based upon firsthand consideration of “ ‘the defendant’s
credibility, demeanor, general moral character, mentality, social environment, habits, and age.” ”
People v. Streit, 142 11l. 2d 13, 19 (1991) (quoting People v. Perruquet, 68 Ill. 2d 149, 154 (1977)).
Importantly, a court is not required to recite and assign value to each factor during a sentencing
hearing (People v. Hageman, 2020 IL App (3d) 170637, 1 20), and the weight a court should
attribute to each factor in aggravation and mitigation depends on the circumstances of each case
(People v. D’Arezzo, 229 1ll. App. 3d 428, 430 (1992) (citing Perruquet, 68 Ill. 2d at 154)).

128 A court’s discretion, however, in fashioning an appropriate sentence is not limitless.
Stacey, 193 Ill. 2d at 209. Absent an abuse of discretion by the circuit court, a sentence may not
be altered on review. Id. at 209-10 (citing Streit, 142 Ill. 2d at 19; Perruquet, 68 Ill. 2d at 153). A

sentence that falls within the permissible statutory range will be deemed excessive and an abuse



of discretion where the sentence is “greatly at variance with the spirit and purpose of the law, or
manifestly disproportionate to the nature of the offense.” Stacey, 193 Ill. 2d at 210. A reviewing
court must not substitute its judgment for that of a sentencing court because it would have weighed
the factors differently. Streit, 142 I1l. 2d at 109.

29 Upon remand for resentencing, a new PSI report was ordered, and the circuit court
conducted a new sentencing hearing. At the hearing, the court heard evidence in mitigation and
aggravation, including mitigation evidence regarding defendant’s age, alleged maturity, years of
sobriety while incarcerated, and no record of a prior incarceration. Moreover, defense counsel
argued that defendant, a married man with a loving family, led a law-abiding life for a substantial
period of time before the commission of the present crimes. Defense counsel requested that the
court sentence defendant to six years’ imprisonment. In aggravation, the State argued that
defendant lacked remorse for the offenses, as evidenced by the March 17, 2022, PSI report, in
which defendant indicated his belief that the State and his defense counsel hid evidence to convict
him.

130 Before imposing sentence, the circuit court indicated that it considered the factors in
mitigation; however, the court “[did] not find any factors in mitigation applied.” With regard to
the factors in aggravation, the court noted that defendant had a substantial history of prior criminal
activity, as demonstrated by the PSI report. Despite defense counsel’s argument that defendant led
a law-abiding life for a substantial period of time before the commission of the present crime, the
court noted that defendant had several felony charges that were important to consider in
resentencing defendant. Moreover, the court found it necessary to impose a sentence to deter others

from committing the same crime. As such, the court imposed a 14-year sentence on remand.
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131  We cannot conclude that the circuit court abused its discretion. First, we take issue with
defendant’s argument that the court resentenced him to a greater sentence on remand. We first note
that aggravated discharge of a firearm is a Class 1 felony, with a statutory sentencing range of not
less than 4 years and not more than 15 years. 720 ILCS 5/24-1.2(a)(2) (West 2016); 730 ILCS 5/5-
4.5-30(a) (West 2016). As such, the court’s 14-year sentence is within statutory limits. Next,
defendant’s original sentence was a 32-year sentence based on a single count for attempted first
degree murder, with a mandatory 20-year firearm enhancement. Thus, defendant’s original
sentence was a single sentence not reducible to component parts that would require this court to
analyze both the underlying offense and statutory engagement as discrete sentences. See Barnes,
364 Ill. App. 3d at 897 (an original sentence within statutory limits that is increased by an
enhancement will result in a single sentence and not “distinct, independent prison terms”). That
said, after this court vacated the original sentence, defendant received a 14-year sentence on a
single count of the merged offense of aggravated discharge of a firearm. Accordingly, we cannot
conclude that the court imposed a greater sentence on remand, where the court ultimately imposed
a less severe sentence on remand from 32 years to 14 years.

132 Next, the evidence presented before the circuit court revealed that defendant had a
substantial history of criminal activity that spanned nearly three decades. In fact, the March 17,
2022, PSI report revealed that defendant’s criminal record consisted of 10 misdemeanor
convictions and 6 felony convictions from 1996 to 2017. Despite this, the PSI report demonstrated
a protestation of innocence and lack of remorse on defendant’s behalf.

133 In particular, the PSI report contained two documents labeled, “Offender’s Version” and
“Present Attitude.” When describing his “story concerning this offense,” defendant stated, “I

Believe | was set up by Lawrence County Police Department!” Next, when describing his “attitude
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or feelings *** regarding the charges against [him],” defendant did not remember committing the
crimes in the present case, and also stated his belief that “Mike Strange [(state’s attorney)] and
Daniel Shinkle [(defense counsel)] hid evidence to get the conviction!” Defendant also believed
that Strange and Shinkle contaminated the jury to secure a conviction against defendant. Lastly,
defendant indicated his belief that the court “should Parole me for the time | have served due to
the lack of Justice in my case!” Defendant’s own written words in the March 17, 2022, PSI report,
which was filed in anticipation of defendant’s resentencing hearing, demonstrated both his
assertion of innocence and lack of remorse for his actions, where he maintained that he was
wrongfully convicted and unjustly imprisoned. Thus, we cannot agree with defendant that the State
did not present any new or additional evidence in aggravation. See People v. Ward, 113 Ill. 2d
516, 529 (1986) (a court is not prohibited from considering a defendant’s protestation of innocence
and lack of remorse as factors in aggravation so long as its decision to treat those factors as such
IS not automatic or arbitrary).

134 Based on the record, which establishes that the circuit court reviewed defendant’s March
17, 2022, PSI report, considered appropriate mitigating and aggravating factors, and sentenced
defendant to a term within the permissible sentence range, we find the court did not abuse its
discretion by imposing a 14-year sentence on the single sentence of aggravated discharge of a
firearm.

135 [11. Conclusion

136 For the reasons stated, we affirm the judgment of the circuit court of Lawrence County.

137 Affirmed.
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